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RECENT DECISIONS 605 

Sales — Appropriation — Unascertained Goods. — The defendant buyer ordered three 
bales of khaki clippings from the plaintiff seller of the same city. The bales were 
tagged with the defendant's name and set aside for him by the seller. The defend- 
ant sent his truck for the goods during the luncheon hour, but the driver refused 
to wait for the return of the plaintiff's employees. The defendant, though notified, 
failed to send for the goods again. The plaintiff sued for the purchase price. 
Held, two judges dissenting, title passed to the defendant, and the plaintiff can 
recover the price. George Boike & Co. v. Atlantic Woolen Mills (App. Div. 1st 
Dept. 1921) 186 N. Y. Supp. 624. 

Where title in goods has passed to the buyer who wrongfully refuses to pay, 
the seller may sue for the price, although no delivery has been made. Uniform 
Sales Act §63 (1) ; Gourd v. Healy (1912) 206 N. Y. 423, 99 N. E. 1099; Ferry v. 
South Shore Growers & Shippers Assn. (1919) 189 App. Div. 542, 179 N. Y. Supp. 
486. Where the property has not passed, the plaintiff can recover the price only 
if the goods cannot be readily resold at a reasonable price. Uniform Sales Act 
§ 63 (2) ; see Hosier Safe Co. v. Brenner (1917) 100 Misc. 107, 165 N. Y. Supp. 336. 
The contract was to sell unascertained goods by description, and it was extremely 
doubtful whether there was a specified larger mass. The evidence of frequent 
rejections in the trade disproved any usage of fungibility, possibly a basis for the 
court's conclusion. A few apparently supporting decisions were in reality cases of 
fungible goods. Tift v. Wight & Weslosky Co. (1901) 113 Ga. 681, 39 S. E. 503. 
Inasmuch as the passing of title is a question of intention, it might be argued that 
by sending his truck the defendant indicated that he had empowered the seller to 
appropriate the goods by selection, or at least to specify them, in which case the 
"deliverable state" rule would apply; by analogy to the typical "f. o. b. seller's 
place" case, when the seller has done his last act. On the other hand, the nearness 
of the buyer, the use of his truck, and the frequent rejections, indicate an 
intent to inspect before title should pass. It is fairer not to infer prior assent 
to an unconditional appropriation by the seller, and it is difficult to justify the 
court's conclusion. Uniform Sales Act § 19 rule 4 (1) ; Jenner v. Smith (1869} 
L. R. 4 C. P. 270; Cooke v. Milliard (1875) 65 N. Y. 352. 

Taxation — Transfer Tax on Devise to Corporation— Charities and Charit- 
able Trusts. — The testator devised his residuary estate to the Beekman Family 
Association, a corporation organized to care for the needy lineal descendants and 
their wives and widows, of William Beekman who became a resident of New 
Amsterdam in 1647. On appeal from an order assessing a transfer tax on this 
residuary estate, held, the tax was rightly imposed. The devisee was not a charit- 
able corporation entitled to exemption under the Tax Law, N. Y. Cons. Laws 
(1909) c. 62 § 221, because, no matter how large the class to be benefited actually 
was, it was limited to the decedent's kin. In re Beekman's Estate (1920) 114 
Misc. 73, 186 N. Y. Supp. 674. 

The test of a charitable use and a charitable corporation are the same. 
Matter of Rockefeller (1917) 177 App. Div. 786, 165 N. Y. Supp. 154, aff'd (1918) 
223 N. Y. 563, 119 N. E. 1074. In England, trusts otherwise charitable have not 
lost that characteristic because their benefits were restricted to the descendants of 
the testator or of other designated persons. In re Lavelle [1914] 1 Ir. 194; Gillam 
v. Taylor (1873) L. R. 16 Eq. 581 ; cf. Att'y Gen. v. Duke of Northumberland 
(1877) L. R. 7 Ch. Div. 745. In the United States, the opposite result has been 
reached. Kent v. Dunham (1886) 142 Mass. 216, 7 N. E. 730; see Johnson v. De 
Pauw University (1903) 116 Ky. 671, 678, 76 S. W. 851. In Kent v. Dunham, supra, 
however, the court based its decision upon its opposition to accumulations likely to 
result because the beneficiaries were definite and limited in number. But where 
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the benefits are not limited to such descendants, preference only being given to 
them, the trusts are everywhere charitable. Matter of MacDowell (1916) 217 N. 
Y. 454, 112 N. E. 177 ; Dexter v. Harvard College (1900) 176 Mass. 192, 57 N. E. 371 ; 
Perin v. Carey (1860) 24 How. 465. In the instant case, however, the beneficiaries 
are so limited. The objection to allowing the corporation exemption is that the 
class to be benefited is not sufficiently large or indefinite to justify permitting the 
testator to evade the tax laws and still care for the natural objects of his private 
bounty. Exemption is warranted only where the devise is of public advantage. 
But the lineal descendants of William Beekman do not lose their character as mem- 
bers of the public merely because of their ancestry. Hence, the actual size of the 
Beekman family seems a very material element in the instant case. In disregard- 
ing this element and consequently over-emphasizing the fact that the corporation 
was organized solely to benefit the decedent's kin, the court seems to have erred. 

Torts— Inducing Breach of Contract.— A summons alleged that L had employed 
the plaintiff to institute proceedings to have L's husband declared a prodigal, 
that the proceedings were duly instituted, and that the defendant, with knowl- 
edge of the facts, induced L by false representations to break the contract and 
withdraw the proceeding. Held, allegations sufficient. Solomon v. Du Preez (1920) 
37 So. African L. J. 466. 

One who intentionally induces another to break a contract with a third party 
is liable in tort. Lttmley v. Gye (1853) 2 El. & Bl. 216; Bowen v. Speer (Tex. 1914) 
166 S. W. 1183. However, a defendant may justify his conduct by showing that 
he acted in furtherance of a social duty, e. g., protecting school children from ex- 
posure to disease. Legris v. Marcotte (1906) 129 111. App. 67. Analogically, it 
seems that the defendant in the instant case might justify his conduct on the 
ground that it is the policy of the law to prevent the disruption of the marital 
status. As one illustration, husband and wife, at common law, were incompetent to 
testify against each other. See Schre filer v. Chase (1910) 245 111. 395, 399, 92 N. 
E. 272. Also, there is a pronounced tendency to discourage collusive divorces. 
See N. Y. Code Civ. Proc. § 1758 (1). The question which then arises is whether 
the defendant's fraudulent conduct should render him liable. Some courts recog- 
nize the doctrine of Lumley v. Gye only when the defendant is guilty of fraud or 
coercion. Swain v. Johnson (1909) 151 N. C. 93, 65 S. E. 619; Ashley v. Dixon 
(1872) 48 N. Y. 430; but cf. Posner v. Jackson (1918) 223 N. Y. 325, 119 N. E. 
573. It is believed that these cases have no application since the instant case in- 
volves an additional competing social policy. It has recently been held that when 
one is legally privileged to accomplish a certain result the fact that he does so by 
means of fraudulent representations does not render him liable to the party 
affected. Wolf v. Wolf (1921) 194 App. Div. 33, 185 N. Y. Supp. 37; see (1921) 
21 Columbia Law Rev. 384. So it seems that, if the defendant could justify his 
conduct as indicated, the fact that he was guilty of fraud should be immaterial. 

Trade-Marks — Descriptive Word as Magazine Title — Unfair Competition. — The 
publishers of "Photoplay Magazine" sought to enjoin the defendants from publish- 
ing a periodical under the name of "Photo-Play Journal." Held, while the word 
"Photoplay," being primarily descriptive, could not be the subject of a registered 
trade-mark, it had acquired a secondary meaning, such as to entitle the plaintiff to 
protection on the ground of unfair competition. Photoplay Pub. Co. v. La Verne 
Pub. Co. (C. C. A. 3rd Cir. 1921) 269 Fed. 730. 

Since the function of a trade-mark is to identify the origin or ownership of 
an article, a word which, in its primary meaning, could be truthfully used by 
others for the same purpose may not be exclusively appropriated. Blgin Natl. 



